Submiissions to the Legislation, Justice and Constitution Committee regarding
the Welsh Government'’s Elective Home Education Guidance, June 2023

Submission1

FAO: LEGISLATION, JUSTICE AND CONSTITUTION COMMITTEE

The Minister of Education has released new Statutory Guidance for Home
Education (12th May 2023).

Whilst the guidance has some limited understanding of home education. The
document contains many contradictions, and questionable requirements for Local
Authorities making it an unworkable, counterproductive document for both Local
Authorities and home educators.

Local Authorities and home educators would like to have a mutually respectful co-
operative relationship. The underlying tone and content of this document, in its
current form, does not aid in that relationship.

The community has previously funded legal opinion and a rebuttal, which we ask
you to consider.

This has previously been sent to the committee and can be viewed again

here https://business.senedd.wales/../L IC6-07-23%20-%20Paper

The Education Department’s civil servants are unable to tell us which sections of
the guidance are statutory and which are non statutory, despite drafting the
guidance.

The Children's Commissioner has voiced she was ‘disappointed [with the lack of ]
an evaluation plan to be published alongside any new guidance’ (The Children's
Commissioner for Wales, 16th May 2023)

Whilst we as parents and carers do not have appropriate legal knowledge on what
is considered lawful. The guidance appears rushed with many errors that are most
questionable in this regard and so we ask that the committee launch an urgent
enquiry into the home education statutory guidance that has been published, in
order for the document to be thoroughly scrutinised to ensure it has been
appropriately assessed and due process has been followed.

Yours sincerely,


https://eur02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fbusiness.senedd.wales%2F...%2FLJC6-07-23%2520-%2520Paper&data=05%7C01%7CSeneddLJC%40senedd.wales%7C3681363fc9bf4d2469a408db61f34a33%7C38dc5129340c45148a044e8ef2771564%7C0%7C0%7C638211469767355950%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=oRfb6xB8sWDT4fV7ntKvG3oYFNofEEVranvkCHVkrd8%3D&reserved=0
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To the Legislation, Justice and Constitution Committee

The Minister of Education has released new Statutory Guidance for Home
Education (12th May 2023).

Whilst the guidance has some limited understanding of home education. The
document contains many contradictions, and questionable requirements for Local
Authorities making it an unworkable, counterproductive document for both Local
Authorities and home educators.

Local Authorities and home educators would like to have a mutually respectful co-
operative relationship. The underlying tone and content of this document, in it's
current form, does not aid in that relationship.

The community has previously funded legal opinion and a rebuttal, which we ask
you to consider. This has previously been sent to the committee.

The Education Department’s civil servants are unable to tell us which sections of
the guidance are statutory and which are non statutory, despite drafting the
guidance.

The Children's Commissioner has voiced she was ‘disappointed [with the lack of ]
an evaluation plan to be published alongside any new guidance’ (The Children's
Commissioner for Wales, 16th May 2023)

Whilst we as parents and carers do not have appropriate legal knowledge on what
is considered lawful. The guidance appears rushed with many errors that are most
guestionable in this regard and so we ask that the committee launch an urgent
enquiry into the home education statutory guidance that has been published, in
order for the document to be thoroughly scrutinised to ensure it has been
appropriately assessed and due process has been followed.

Kind Regards
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Submission 3

| am writing with regards to the new home education guidance that has been
published on Friday.

As a home educating parent in Wales, | am deeply concerned about the new
guidance, as is every home educator we know. The new regulations are very
intrusive and the wording of the guidance is very negative towards home
education, which will not help to develop positive working relationships between
parents and the LA. The new guidance is disproportionate. There is no evidence
that home educated children are at risk, and the millions of pounds that this
intrusive monitoring is proposing is a complete waste of money, which | am sure
could be much better used to improve the quality of children’s lives and education.

Please see the legal advice that was sought on the matter by the home educating
community here.

LIJC6-07-23 - Paper 18 - Letter from Families First in Education Wales 21 February
2023.pdf (senedd.wales)

| can understand visits if there is a concern about a child or family, but for us
parents who dedicate our lives to ensuring that our children are happy and receive
an excellent education, this is not only unnecessary and of no benefit to us
whatsoever, but completely intrusive and detrimental to their education. As | am
sure you can appreciate, it is pretty full-on home educating and our time is very
precious. Trying to fit in their school work each day, along with their groups that
they attend every day and meeting with their friends etc. Having to waste precious
hours on gathering evidence, writing reports and preparing things for a stranger
(likely without teaching qualifications) to judge is of no benefit to our children and
will waste a huge amount of time that should be spend on educating our children
instead. The beauty of home education is that their education is for them and not
to show someone else. | work with them every day so | know exactly what they
know or need extra work on, without the need for recorded evidence of this. | feel
our right to a private family life is being invaded.

There are also those children with special educational needs or other complex
issues, who do not want to talk to strangers entering their homes and this will
cause a great deal of anxiety and stress to those families unnecessarily.

| hope that the guidance can be fully debated and that a lot of this can be
changed. | believe that the current guidance already serves the needs of ensuring
children are receiving a suitable education in a far less intrusive and negative way
that the new proposed guidance.

Yours Sincerely,


https://eur02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fbusiness.senedd.wales%2Fdocuments%2Fs134220%2FLJC6-07-23%2520-%2520Paper%252018%2520-%2520Letter%2520from%2520Families%2520First%2520in%2520Education%2520Wales%252021%2520February%25202023.pdf%3Ffbclid%3DIwAR2eKJCuJJ_32goQk774DRLL7CZay9pMBI9hAxeJiekGX_xYmP7oVwNVgaw&data=05%7C01%7CSeneddLJC%40senedd.wales%7C9e13ba1387d7411f3f7508db61110257%7C38dc5129340c45148a044e8ef2771564%7C0%7C0%7C638210497911413594%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=E43PnSQ6jf57k3efePLMU9KSeU5eN94ZzFLouxpJb0s%3D&reserved=0
https://eur02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fbusiness.senedd.wales%2Fdocuments%2Fs134220%2FLJC6-07-23%2520-%2520Paper%252018%2520-%2520Letter%2520from%2520Families%2520First%2520in%2520Education%2520Wales%252021%2520February%25202023.pdf%3Ffbclid%3DIwAR2eKJCuJJ_32goQk774DRLL7CZay9pMBI9hAxeJiekGX_xYmP7oVwNVgaw&data=05%7C01%7CSeneddLJC%40senedd.wales%7C9e13ba1387d7411f3f7508db61110257%7C38dc5129340c45148a044e8ef2771564%7C0%7C0%7C638210497911413594%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=E43PnSQ6jf57k3efePLMU9KSeU5eN94ZzFLouxpJb0s%3D&reserved=0
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Dear Sir/Madam,

We are writing to express our grave concern about the recent changes to Elective
Home Education (EHE) Guidance in Wales. As dedicated Home Educators of our
children , we believe the new legislation undermines not only our children's
rights to a suitable education based on their needs and preferences but also the
entire legal basis under ECHR Article 8 under which all government regulations
and guidance has previously been drafted and regulated.

The ideological and philosophical views which we feel are better promoted
through Elective Home Education are grounded in the European Convention on
Human Rights Article 8 which protects family life and children's rights from the
overt intrusion by Social Services and Government Departments which this new
legislation actively promotes.

The range of reasons listed by the British Government for Elective Home Education
include not only these ideological or philosophical views, but also a dissatisfaction
with the school system, mental health, bullying and children unwillingness to go to
school. All of which are in our view systemic issues in the school system itself.

As it is also clear from Elective Home Education (EHE) Guidance that the
government curriculum is new, this new guidance seems to attempt through the
back door to impose government guidance as to what is taught how and when.
The change from Educational regulation through school to educational regulation
by LA/Social Services will lead to unqualified personnel making decisions over what
is an appropriate education for children who are being Home Educated.

The GOV.UK guidance clearly states:

"2.11 There are no legal requirements for you as parents educating a child at home
to do any of the following:

Acquire specific qualification for the tasks

Have premises equips to any particular standard

Aim for the child to acquire any specific qualification
Teach the National Curriculum

Provide a "broad and balance" curriculum

Make detailed lesson plans in advance

Give formal lessons

Mark work done by the child

Formally assess progress, or set development objectives
Reproduce school type peer group socialisation

Match school base, age specific standards"”

As it would appear that the new Welsh Government legislation directly contradicts
the above listed provisions, it is questionable how the courts of England and Wales
will decide upon the matter until which time this leaves parents in limbo with no
time to adjust or properly address their legal and educational concerns.


https://eur02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fgov.uk%2F&data=05%7C01%7CSeneddLJC%40senedd.wales%7C986e13af1b29422d60c608db611aba1a%7C38dc5129340c45148a044e8ef2771564%7C0%7C0%7C638210539641755810%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=9lrWPtLKeT9oURtbBmQissfwIiTbEmZj%2FCIEqDgOKhE%3D&reserved=0
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As there has been no effort prior to this legislation to consult constructively with
the numerous and dedicated Elective Home Education Families in Wales and
beyond, it is entirely understandable that Home Educated feel this legislation to be
unsupportive of the underlying educational basis not only of our own educational
approaches but also of the rights to Home Education per se.

As Home Education is a huge commitment for our family and others alike and in
the absence of any negative outcome for Home Educated children, it is deeply
questionable why the Welsh Government does not engage into a constructive
dialogue as to how Home Educated can be supported than undermine and if their
concerns are regarding the increase removal of children from school to be Home
Educated then their time and the extensive resources that the legislation will
require would be far better spent reforming what issues parents feel led to their
disenfranchisement with the school system as it stands.

Surely obtaining such insight and reforming schools where necessary would be far
more fruitful and constructive than giving LA/Social Services carte blanche to
coerce children back to school against their own and parents/carers wishes.

Home Education is about so much more than not attending school, and this
legislation provides little scope for understanding and holistic educational
approach and children's wider welfare. School classes of up to 30 children do not
represent either an optimal education environment or the healthy socialisation of
children. Such an environment and educational approach encourages bullying,
competition and fear of failure as well as not being responsive to children's
individual rates of learning nor their specific interest.

It is unfathomable how Social Services are meant to interpret and enact this new
legislation, given their limited resources without grossly undermining the
safeguarding provided by ECHR Article 8 upon which the basis of our civil society
in post war Britain has been built.

To sum up, it would appear this new legislation has been poorly thought through
and swiftly enacted with little consideration for the basis on which Home
Education has been successfully based upon since its inception and the protection
granted to Home education under existing laws and ECHR Article 8. We as a family
together with others in the Home Education Community will continue to Home
Educate in the best interest of our children and seek protection from the courts if
necessary to challenge any unlawful intrusion or imposition of this legislation
which contradict the existing law and protection quoted above.

Yours sincerely,
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Submission 5

Dear Sir/Madam,

The Minister of Education has released new Statutory Guidance for Home
Education (12th May 2023).

Whilst the guidance has some limited understanding of home education. The
document contains many contradictions, and questionable requirements for Local
Authorities making it an unworkable, counterproductive document for both Local
Authorities and home educators.

Local Authorities and home educators would like to have a mutually respectful co-
operative relationship. The underlying tone and content of this document, in it's
current form, does not aid in that relationship.

The community has previously funded legal opinion and a rebuttal, which we ask
you to consider. This has previously been sent to the committee and can be viewed
again here https://business.senedd.wales/documents/s134220/LIC6-07-23%20-
%20Paper%%2018%20-
%20Letter%20from%20Families%20First%20in%20Education%20Wales%2021%2
OFebruary%202023.pdf

The Education Department’s civil servants are unable to tell us which sections of
the guidance are statutory and which are non statutory, despite drafting the
guidance.

The Children's Commissioner has voiced she was ‘disappointed [with the lack of ]
an evaluation plan to be published alongside any new guidance’ (The Children's
Commissioner for Wales, 16th May 2023)

Whilst we as parents and carers do not have appropriate legal knowledge on what
is considered lawful. The guidance appears rushed with many errors that are most
guestionable in this regard and so we ask that the committee launch an urgent
enquiry into the home education statutory guidance that has been published, in
order for the document to be thoroughly scrutinised to ensure it has been
appropriately assessed and due process has been followed.

Many thanks,


https://business.senedd.wales/documents/s134220/LJC6-07-23%20-%20Paper%2018%20-%20Letter%20from%20Families%20First%20in%20Education%20Wales%2021%20February%202023.pdf
https://business.senedd.wales/documents/s134220/LJC6-07-23%20-%20Paper%2018%20-%20Letter%20from%20Families%20First%20in%20Education%20Wales%2021%20February%202023.pdf
https://business.senedd.wales/documents/s134220/LJC6-07-23%20-%20Paper%2018%20-%20Letter%20from%20Families%20First%20in%20Education%20Wales%2021%20February%202023.pdf
https://business.senedd.wales/documents/s134220/LJC6-07-23%20-%20Paper%2018%20-%20Letter%20from%20Families%20First%20in%20Education%20Wales%2021%20February%202023.pdf
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Submission 6

Hello,

| am writing with my concerns about the new home education guidance, | have
highlighted a few points but feel that the guidance needs further review
throughout and as such should be paused and not implimented.

Firstly, how will the register be created? Will it be a legal requirement? | fear that
there are some data protection issues to address with the current proposals.

The guidance seems to undermine parental primace in our children's lives as the
education of a child is the responsibility of the parents.

| guestion the EHE officers ability to assess the suitability of a child's education with
an once a year visit and wonder not only how this will be implimented, but if it will
lead to further invasion of our family lives and alter the way that many educators
support their children once there is the need for evidence. In addition to that what
is deemed suitable evidence and progress, who determines this?

The insistace that the child/children participate in the meetings is also
unwarranted, if there are no concerns why would an individual have the right to
demand a meeting with them? Does the child/children and their parents not have
the right to decide who they meet with?

The local authorities are already over stretched how will they be able to support
home education or is this just an exercise to create a register and an assessment
process? If so what benefit is this to anyone?

The guidance even goes as far to say that there is no appeals process upon
assessment, this is also very concerning.

The home education community is a vibrant and active community providing
enriching, fulfilling lives for our children. Home education is not missing in
education and | object home education being treated as a red flag. There are so
many ways that the local authority could choose to support this community and
yet choose to register and check them. | feel the money spent on this register
should be put to better use helping children in need through our underfunded and
over stretched social services, schools and NHS.

| look forward to your reply.
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Submission 7

To the Chair of the Committee

The Minister of Education has published new Statutory Guidance for Home
Education (12th May 2023).

Whilst the guidance has some limited understanding of home education. The
document contains many contradictions, and questionable requirements for Local
Authorities making it an unworkable, counterproductive document for both Local
Authorities and home educators.

Local Authorities and home educators would like to have a mutually respectful co-
operative relationship.
The document, in it's current form, does not aid in that relationship.

The community has previously funded a legal opinion and rebuttal, which we ask
you to consider. This has been sent to, and accepted by, both the Legislation,
Justice and Constitution Committee and Children, Young People, and Education
Committee.

The Education Department’s civil servants are unable to tell us which sections of
the guidance are statutory and which are non statutory, despite drafting the
guidance.

The Children's Commissioner has voiced she was ‘disappointed [with the lack of ]
an evaluation plan to be published alongside any new guidance’ (The Children's
Commissioner for Wales, 16th May 2023)

Whilst we as parents and carers do not have appropriate legal knowledge on what
is considered lawful. The guidance appears rushed with many errors that appear
questionable in this regard. Therefore, we ask that the committee launch an urgent
enquiry into the home education statutory guidance that has been published, in
order for the document to be thoroughly scrutinised.

Best wishes
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Submission 8

Good Afternoon,

| am writing to ask if you would launch an enquiry into the recently published
guidance on Elective Home Education.

| am especially concerned about the potential unlawfulness of this on several
points including data sharing.

Thank you so much for your attention to this matter.
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Submission 9

We request the above [Request for an enquiry to be launched into the recently
published home ed guidance] for the following rationale:

1) the workability of the guidance, putting more pressure on the Local Authority
when they already have resource and capability issues. Resourcing should be used
to support families in crisis due to the education departments lack of knowledge,
expertise and care, pushing them into crisis while children attended mainstream
(for those children who have been removed from mainstream because of the
failure of the LA)

2) Increasing numbers of home educated children have negative experiences of
the education body due to the LAs lack of understanding of anything from
attachment difficulties, trauma, to ASD.

Having them in the home, interrogating children as to what they have done,
whether they are 'happy' and the general traumatic experience of having someone
new involved in their lives would be inappropriate for most children in this
situation and probably result in a backlash of negative behaviour and harmful
anxiety attacks, self harm and depression.

It is not workable, appropriate or necessary.

3) | would add that while the children are obviously the main consideration, the
pressure and stress that such visits would put on parents and carers could be huge.
This would be both in the respect of the suggested meetings etc and the
aftermath of supporting the children and helping them manage their behaviours,
where they had been settled and building strategies to help anxieties.

4) lawfulness of such actions

10
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Submission10 a

Dear Members of the Legislation, Justice and Constitution Committee,

| am writing to request that the Legislation, Justice and Constitution Committee
launches an urgent enquiry to examine the lawfulness of the newly published
Elective Home Education Guidance (May 2023) https://www.gov.wales/elective-
home-education-guidance.

| and many other families in Wales are extremely concerned about many aspects of
the new guidance, especially those which would appear to act to undermine the
primacy of the parent in having responsibility for the child’s education. It
introduces a number of measures which amount to unjustifiable public authority
interference in legitimate private activities, including the recommendation for
children to be interviewed outside their parents’ consent.

In addition, the stated proposal to “have data sharing agreements to facilitate cross
checking of children entering statutory provision against partner databases (such
as early years, childcare teams and health)” and the intention to cross reference
health databases with educational ones without consent raises huge implications
in regards data sharing.

| have attached both the full and summary version of the legal rebuttal of the
unjustifiable use of the UN Convention of the Rights of the Child by Sally Holland,
the then Children’'s Commissioner for Wales, in her February 2021 “Review of the
Welsh Government's exercise of its functions”. Although it was submitted by
Families First in Education Wales to Jeremy Miles as Minister for Education in
October 2021, no formal response has been issued.

A copy of the report by David Wolfe QC which was previously commissioned by
Protecting Home Education Wales (PHEW) in response to the 2019 consultation by
the Welsh Government is also attached.

| urge you to challenge the unlawfulness of the guidance, as demonstrated in these
reports.

Yours sincerely,

11


https://eur02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.gov.wales%2Felective-home-education-guidance&data=05%7C01%7Cseneddljc%40senedd.wales%7C9a0df415ee4b4f42f48708db5ddcd10c%7C38dc5129340c45148a044e8ef2771564%7C0%7C0%7C638206977227763540%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=9paTuPB4dBv9UXwTEMDPNaN838zwgVP9FuCyLIRY9WU%3D&reserved=0
https://eur02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.gov.wales%2Felective-home-education-guidance&data=05%7C01%7Cseneddljc%40senedd.wales%7C9a0df415ee4b4f42f48708db5ddcd10c%7C38dc5129340c45148a044e8ef2771564%7C0%7C0%7C638206977227763540%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=9paTuPB4dBv9UXwTEMDPNaN838zwgVP9FuCyLIRY9WU%3D&reserved=0
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Submission10 b

| can confirm that | am content for my correspondence to be included as a paper
to note. | would also like to have included the following drawn from some of my
family’s own experiences:

Most families who home educate have, at some time or other, experienced being
treated with disrespect and suspicion simply for being different - simply for
exercising our right under the law to choose how our children are educated. The
Welsh government appears intent on causing us further harm by stigmatising our
situation through repeatedly conflating our educational approach with
safeguarding issues and implying that there is an inherent problem with us simply
due to our children’s learning not taking place in school. This is discriminatory and
insulting and clearly projects that Wales is a country that does not value or respect
diversity in individuals, family life or in education.

However, this guidance really does mark a new low in the lack of respect and
understanding towards home educators and home education from a Welsh
government which has repeatedly asserted the belief that all children should be in
school. The WG guidance has its basis in a presumption that home educating
parents are not putting their child’s education first and that parents have to
provide evidence to prove that they are not guilty of neglecting their duty. This
effectively sets us up as guilty until proven innocent.

The state’s right to intervene is only lawful when there is reason to believe that
suitable education is not taking place; this guidance effectively calls for parents to
be examined by the state for evidence of failure, using our children as the source of
that evidence. This mandate is accompanied by a fundamental disrespect and
ighorance of home education philosophies and diversity of approach. It is not
sufficient or acceptable to merely pay lip-service to an understanding of this - the
Welsh government just acknowledging that there are varied approaches to
education outside of the institution of school is not sufficient to even begin to
approach empathising with the lived experiences of home educating families. It is
also very difficult to remove an inbuilt bias towards what to expect to see or hear
from a child when most council EHE officers have had previous careers as school
teachers.

This school-biased thinking was highlighted in the Senedd Plenary of 6th June by
the Minister for Education himself when he referred to us as parents who “teach at
home” - most home educators in the UK would rigorously object to their role being
described as teaching their children, in the same way that we repeatedly have to
explain that most of us do not “home-school’; we are enablers, facilitators, mentors
and supporters of our children’s education and we often learn collaboratively
alongside our children. But how would the education minister know that when he
and other influencers (e.g. Estyn) only have experience of the school system where

12
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children are taught and schooled and produce a predictable, measurable output?

The Minister for Education also spoke in a contradictory manner about meetings
with children not being mandatory but then emphasised that seeing and talking
with the child is how the suitability of an education is to be judged. And of course if
the parent/child do not consent then prosecution and a school attendance order
can follow. As I'm sure you are aware, there is no appeals process in place.

Is this supportive? My youngest child,  , certainly does not feel supported by this
guidance - he feels threatened and fearful of it and those who are behind the
thinking. He is aware of being part of a minority in society and how governments in
the past have been guilty of huge injustices towards minorities.

| find it somewhat ironic that | had observed, in recent years, the beginnings of a
more friendly and supportive role from our local education authority through
provision of a variety of events, workshops and activities for home educating
families. Unfortunately, in the last 12 months these provisions have largely
disappeared (I assume that funds are now redirected in readiness for the new
monitoring roles) and our local college, , has announced that it is
no longer accepting external exam candidates.

In light of the above, do you believe it possible, as has been suggested by Trefnydd
Leslie Griffiths, that the new guidance “will provide an opportunity for the local
authority to develop a positive relationship with families™

Thank you again for taking the time to hear our concerns.

Yours sincerely,

13
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Submission 11

| am emailing to ask that the Senedd ensures the Welsh Government guidance on
Elective Home Education is paused and not implemented until the Senedd has
had full chance to scrutinise the unlawfulness and impact of the guidance.

Yours faithfully

14
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Submission 12
To Whom It May Concern,

| am writing to ask that you launch an inquiry into the new home education
guidance which | believe to be illegal and discriminatory.

| attach relevant legal advice.

The intention to move the responsibility for education from parents to the State
and the implication that children can be forced into meetings are not within the
scope of the current law. Applying such intrusion into family life and parental
responsibility only to a certain group of people based on a parenting decision
seems to me to be a form of discrimination.

Please ensure that these issues are properly looked into and that the guidance is
paused until it is done so.

Yours

15
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Submission 13
To whom it may concern

Please could | request as a home educator that you could assist myself & other
home educators in Wales?

It would be very much appreciated if you would use your legal support to
challenge the unlawfulness of the new statutory guidance for elective home
educators recently published by the Welsh Assembly Government.

| have attached 3 reports proving that this guidance is not fully compliant with the
law for your viewing. Many thanks
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Submission14 a

Dear Mr Irranca-Davies and fellow members of the Legislation, Justice and
Constitution Committee.

| write to formally request that your committee fully investigates the newly
published Welsh Government guidance on Elective Home Education, particularly
on areas of unlawfulness, including how it would place duties on Welsh Local
Authorities to act unlawfully.

| request that, as well as your own deliberations, you draw on legal advice in
scrutinising the guidance and fulfilling the responsibilities of the Senedd to hold
the Welsh Government to account.

This will necessarily take some time to allow adequate scrutiny and to ensure that
Welsh Government does not proceed with unlawful statutory legislation.

Therefore | request that the Committee instruct that this guidance is not
implemented or progressed until there has been full and formal scrutiny of is by
the Senedd.

| request that in scrutinising the guidance, you give full consideration to the two
reports of David Wolfe QC attached, which, for example, clearly and repeatedly
demonstrate how insistence that every child has to be "seen" is unlawful.
Likewise, | ask for full consideration of any subsequent legal reports submitted to
Welsh Government and/or the Committee.

In addition | ask you to full appropriate the legal points in the attached formal
rebuttal of the former CCfW report on EHE in Wales.

| request that the Committee's investigations also address

- the issues of the requirement to provide evidence in every case to prove
innocence in the absence of specific concerns in individual cases. How the
guidance is based on the assumption that parents are considered to be not
honouring their children's rights, not allowing their voices to be heard and not
providing a suitable education until the parent and child prove themselves to be.

- the mistaken assumption that the State has a duty to ensure every child has a
suitable education, which was explicitly stated in multiple communications from
the Welsh Government in trying to justify these proposals and which is implicit
throughout. This misassumption leads to a reversal of the lawful principle that
education is the responsibility of the parent, not the state.

- the implications for the state becoming liable for failures in education if it is
shifting the balance of power and assuming the role of being the one that is
responsible. At present parents cannot sue schools for failures because education is
the responsibility of the parent not the state and if a child is in school it is because
the parent has chosen to put them there.

- how parents and children are not "free" to decline meetings when under threat of
legal proceedings and social services involvement if they do so. coercion is not
informed consent.
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- the assumption that choosing not to accept a coerced meeting deemed
necessary purely because of a lawful choice of educational approach is an
automatic safeguarding concern requiring social service involvement; please
investigate the lawfulness and the significant impact of this on law-abiding
families and on the diversion of already overstretched social service resources away
from those children who are genuinely in need.

- how the expectations of what has to be provided for a EHE child are significantly
different from LA provision for EOTAS children.

- the discriminatory aspects of how school children will not be similarly interviewed
about their feelings, opinions and beliefs of their school-based education and
moves put in place to transition them to home education if they express that is
their preference, as treating EHE as lesser than school based education is contrary
to the Education Act.

- how children's rights, including those to privacy, are being misinterpreted or
ignored.

- the lack of advocacy for families and children coerced into nhon-consensual
interviews that have major legal and personal implications for each child, the lack
of appeals process.

- the lack of due process for insisting on non-consensual or coerced interviews. At
present, a child can only be interviewed without free parental consent if there is a
court order demonstrating significant and reasonable risk of harm in that
individual case. Generic non-consensual coerced interviews with whole sections of
society purely on the basis of their lifestyle choice or philosophical ethos are not
lawful.

Furthermore | ask you to investigate if due process has been followed in preparing
and laying out this guidance. for example:

- The consultation process was not completed, with meetings cancelled due to
Covid and not rescheduled and complaints from home educators regarding the
conduct of those meetings that were held not addressed.

- Likewise could the Committee investigate if all the appropriate assessments have
been conducted and to an appropriate standard, such as RIA.

- I am also aware that the present CCfW had requested a full evaluation plan would
be conducted and published in association, however this has not been the case.

| also ask you to give due consideration to the following points and questions
regarding data protection and data sharing issues - This list of data issues is also
attached as a separate document.

1. 3.7 - are routine ISPs for LAs to share data about children in other
LAs lawful if the child is NOT deemed at specific risk? That is, it is
lawful to share data between LAs in the absence of specific risk and
purely because they are home educated?

2.3.11 -is it lawful for police and “professionals” to share data about

children with other agencies purely because they are home educated
and in the absence of any specific risk of harm?
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3.3.11Is the wording on “professionals” too loose here? Does that
mean that it is acceptable for doctors, dentists etc to inform the LA
that a child is home educating in the absence of any specific
concerns of risk but purely because they are home educating?

4. 313 is it lawful for LAs to “have data sharing agreements to
facilitate cross checking of children entering statutory provision
against partner databases (such as early years, childcare teams
and health)” and to do so routinely for all children rather than in
specific cases if there were evidence of concerns about individual
children? Please note that they intend to cross reference HEALTH
databases with educational ones without consent. This would be a
deterrent from those who wish to avoid coerced, mandatory and
likely unlawful meetings with LAs from placing themselves and their
children onto health databases and thus accessing health care.

5.3.14 and 3.15 - these points conflate the concepts of CME with an
EHE child where the LA know that the child is EHE not CME but then
may not know the location of that child if they move homes. Is data
sharing acceptable and lawful if the EHE child who has moved home
is not deemed a child at risk?

6. 3.16-3.19 - are these measures lawful and is it lawful for LAs to use
them routinely to identify any children who are home educated in the
absence of risks about individual children?

7.4.19-4.30 -

a. Is it lawful for the LA to request such large volumes of data
and information from families in the absence of specific risk or
concern in each case? Please note they would routinely request
information from every child and parent (not only where there
is specific consideration of risk) on

i. Education
ii. Socialisation and social opportunities

iii. The child’s beliefs and opinions about their family life
in terms of their choice of educational approaches.

b. It is lawful for LAs to do so when the families are providing
this information not “freely” but under coercion of threats of
legal proceedings such as school attendance orders and social
services involvement if they do not agree to meetings and to
providing whatever information the LA request?

C. 4.28- 4.29. Whose property is whatever is done by the child in

the course of their learning? (Sometimes termed “work” in the
guidance, although many forms of home education do not
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involve “work” in terms of replicating school-like “work” as is
alluded to earlier in the guidance).

i. Should a child of the age of consent be forced or
coerced into sharing information about or examples of
their learning or “work”.

ii. Should a child who is not able to give consent due to
age or ALNs be forced or coerced into sharing
information about or examples of their learning or
“‘work™?

iii. Should a parent be forced or coerced into sharing
examples of learning or “work” that their child has done?

8. 4.39-4.41 - should there be any protections on

a. In terms of what this written report contains - should there
be an independent body to assess any disputes about the
relevance, validity and accuracy of the content?

b. Who this report can be shared with and how it can be used?

i. especially how can the information in such a report be
used when the parents and children would not have
consented to provide the information but for coercive
effect of threats of legal action such as SAOs and social
services involvement

ii. and/or if the LA plan to use the report without consent
of the family?

9. (side point 6.9-6.12 - is there any need for clarity that data should
not be shared with these bodies without consent?)

10. 7.21 “Data protection legislation allows for the sharing of
information and should not be automatically used as a reason for not
doing so. One of the specific circumstances which provides for
information sharing is to prevent abuse or serious harm to others.
When information is not shared in a timely and effective way,
decisions made may be ill informed and lead to poor safeguarding
practice and leave children at risk of harm."

a. What data legislation are they referring to? Is this phrasing
likely to lead LA employees to disregard laws and rules on data
sharing and privacy? Is this phrasing mean that data sharing
without consent to be used as a general principle rather than
an exception in individual cases where there is a justifiable and
demonstrable reason to do so?
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Yours,

b. Is there evidence of clarity of what is meant by “serious
harm?” either in this guidance or in an appropriately
rigorous training programme for LA employees utilising this
guidance?

c. Should the public have sight of all training and procedures
for when data sharing is and is not considered appropriate?
Should that information be clarified by Welsh Government in
their guidance or left to individual LAs? If the latter, who is
accountable to ensuring all are compliant with the law?
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Submission14 b

The fact that the LIC is going to consider whether to scrutinise the EHE guidance
further certainly is a great relief, especially after the dreadfully unhelpful
statements in the Senedd today, where Mr Miles both stated that meetings are not
mandatory but also said that, in his opinion and therefore according to his
guidance, that education cannot be deemed suitable without such interviews.

Thus it is clear that according to Mr Miles and this guidance, we cannot exercise
both our lawful right to refuse meetings and also exercise our equally lawful right
to home education - that we are only allowed one or other of our lawful rights but
cannot have both in his opinion.

Please would you also consider the attached open letter [Submission 14c],
compiled by a fellow home educator and signed by a number of key figures in the
fields of progressive education and safeguarding, that expresses deep concerns
regarding the guidance.
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Submissionl4c

To:
Re: Elective Home Education Guidance May 2023 (288/2023)

Parents and carers - not local authorities - bear responsibility for provision of a
child’s education. This is established both in primary legislation1 and in human
rights frameworks as the UN Special Rapporteur on education stated in 1999:2

“The objective of getting all school-aged children to school and keeping them
there till they attain the minimum defined in compulsory education is routinely
used in the sector of education, but this objective does not necessarily conform to
human rights requirements. In a country where all school-aged children are in
school, free of charge, for the full duration of compulsory education, the right to
education may be denied or violated. The core human rights standards for
education include respect of freedom. The respect of parents’ freedom to educate
their children according to their vision of what education should be has been part
of international human rights standards since their very emergence.”

This ill-thought through guidance upends this principle, requiring local authorities
to assess the provision of education and a child’s progress, relegating the views of
parents and carers as secondary to that of the state. Assuming assessment duties is
no minor administrative updating of guidance but instead represents a
fundamental shift in the relationship between state and family, the repercussions
of which are seismic.

Nor does the guidance address the practicalities of how local authorities are to
meaningfully take this responsibility from parents. While parents and carers know
their children, see their progress or struggles up close, know what they are
interested in and what they want to do local authority staff do not know these
children. Within a school setting, children are able to be assessed because of the
uniformity of provision and expectations, this is not the case for home educated
children where what a suitable education is will look different for every child. How
are local authority teams - especially given a widespread lack of qualifications and
experience in alternative educational approaches - to evaluate a child’'s education?
How are they to judge if perhaps a child on one particular day might be tongue-
tied or shy? How on a brief meeting are the views of local authority officers to be
given more weight than that of the parent or carer? This is the reality of what is
mandated by this guidance and the practical implications to the lives of children
are huge.

Home education is an important freedom for families. Not only as it is for some - a
choice made on the basis of parental or carer philosophical beliefs about
education - but also as a vital safety net for the increasing numbers of children
failed by the school system.
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Governmental guidance must not - as this guidance does - undermine parental

and carer responsibility for children in contravention of primary legislation and of
human rights principles.

[15 names redacted]
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Submission14d

Issues and problems with the Welsh Government guidance on Elective Home
Education in Wales
For exploration at Committee.

1. “seeing” the child. 4.21. - compared to 4.37 and 4.38. and 5.3.

How is it lawful to insist that LAs "should" have a duty to “see” each
child when reports by David Wolfe QC deemed this to be unlawful
in multiple points?

has the Minister also sought external legal advice on whether this
guidance is lawful? and if so would he disclose that in full to the
Senedd so that they can undertake its role of holding Welsh
Government to account?

The former Education Minister, Kirsty Williams, in her statement to
the Senedd in 2019 state the reason the proposals had been passed
under the previous administration was that,

“However, because a significant number of the many responses
also raised complex technical, policy and legal matters which
require careful consideration, we need to ensure the final
guidance and the draft regulations fully take these into account.”

2. 4.21-itissurely not lawful, or moral, to infer that parents are to be
considered to be deceiving the authorities unless somehow by seeing the
child the LA employee feels they can be convinced that the parents are not
somehow falsifying evidence.

3. 421,53 -itis surely not lawful to have an expectation that parents should
provide “evidence” for their assertion that they are providing a suitable
education. Parental word should be sufficient in the absence of cause to
suspect that they are lying:

a.

In criminal law, the state has to have reasonable grounds to suspect
crime to collect evidence, a person’s innocence is taken as accepted
unless there is sufficient reason to consider otherwise.

The guidance demonstrates a reversal of the principle of “innocent

until proven guilty” as it will not accept parental word as sufficient or
acceptable even in the absence of reason to believe otherwise.
The guidance is based on the assumption that LAs may consider
there is no education taking place if parents do not respond. The only
precedent for that is Phillip v Brown, which the guidance does not
directly cite -
i. However cannot base secondary legislation on case law.
ii. That case was before both human rights laws and esp. before
implementation of GDPR and Data protection act -so cannot
still be used as justification/support for their stance.

4. 419 - It is surely not lawful for there to be an obligation for parents to provide
their reasons for choosing home education.
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a. What consequences would the Welsh Governmenet want enforced if

parents do not divulge this information?

b. Are parents free to withhold from expressing their reasons?

c. What are the consequences if parents give a “glossed over” reason
rather than fully divulge their own private experiences, views and
opinions?

d. And as an aside, cannot WG see that information obtained where
parents feel under threat and coercion to have the meeting and
where they are fearful of the consequences of not “pleasing” the LA
officer is unlikely to be truly reflective of the parent’s and family’s
reasons. Parents will be less likely to divulge difficulties and
challenges if they perceive that they are likely to result in unwanted
LA intrusion, SAOs or ESOs.

5. 4.22 -who lawfully decides when it is not in the interests of a child to be
seen? How can there be an inference or a decision that it is the Local
Authority who not only have the right but also have the better ability to
determine this?

a. Ifitisthe parents who have the lawful duty to decide what is in the
best interests of the child, then surely the authorities cannot deem
education to be unsuitable simply on the basis of not seeing the
child?

b. Would it be lawful if the government were to state that it was the LA
not the parent who decided?

c. Why is it acceptable to believe parents only in some cases but not in

the majority of others?

6. How appropriate is the application of
a. The Education Act15,21,2.2,221-222,3.2

Please note that the Education Act does NOT place a duty on
authorities to ensure that every child has a suitable education,
a duty the Minister has previously repeatedly claimed. It has a
duty to identify those not in receipt of a suitable education, i.e.
a reactive not proactive duty, a vital legal distinction.
3.2 appears to interpret the act that, as LAs are under a duty to
identify those who are not receiving a suitable education
otherwise than at a school, that therefore Local authorities are
also under a duty to be proactive in looking for ways to identify
ALL children who are not in school. This is not what the Act
states.
1. There also then seems to be an inappropriate or
unhealthy conflation with CME by following with para
3.3

b. UNCRC

14,1.6,217-2.20. 4.25,

There are no provisions made within the guidance for advocacy
for children / young people and families, despite quoting
Article 12 of the UNCRC as a rationale for interviewing children
and young people directly and despite how families could be
subject to legal actions if they do not agree with the Local
Authority.

These articles are not cited applied and interpreted correctly.
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Vi.

Vii.

1.

The UNCRC was written in the post war era to prevent
totalitarian governments from unlawfully and
unethically intruding into family life or behaving in a
way that was disrespectful or damaging to children.
The article on a children’s right to an education was to
stop totalitarian or unhealthy governments from
PREVENTING access to education, not to make them
arbitrators or overseers of it. This guidance would
prevent children and families who rightly refuse
unwanted interviews from being able to be home
educated by threatening with legal action and school
enforcement if they do not comply. Thus, the guidance
is contrary to the letter and the spirit of the UNCRC on
the very point it places its justification.

Note the relevance of the significant articles that are omitted
eg right to privacy - please see David Wolfe's reports and the
legal rebuttal of Sally Holland'’s review on EHE in Wales.

The UNCRC states that children should have the right to be
heard in state decisions that involve them.

1.

This does not give an obligation for their voices to
a. Be forced
b. Be heard in matters that the State is NOT involved
in (such as education which legally is the
responsibility of the parent not the state).

EHCR 2.3,2.4.3.8.

1.

2.

Please see David Wolfe's reports and the legal rebuttal
of Sally Holland'’s review on this.
Guidance would seek to denying children the right to
home education if families also maintain their right to
privacy.

a.

Case laws

1.

2.

2.22,4.33 Goodred v Portsmouth 2021. Does not appear
to be correctly applied here, as this is a very selective
quote. That was case law, referring to a specific case, not
to the right to ask every person for evidence without due
need, and | believe that rulaing also deemed that the LA
could not dictate how any such evidence could be given
even if it were appropriate to request evidence in that
particular case. That ruling deemed that considerations
for requests on evidence should be on a case by case
basis and not blanket rulings, but this guidance makes a
blanket decision on how the vast majority of families
should be coerced or pressurised into giving evidence
and only in the way that fits the ministers opinion of
face-to-face meetings or face SAOs.
4.4 Harrison & Harrison v Stevenson.
a. Quote is taken out of context of case law that
actually determined that autonomous education
is a suitable form of education.
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b. It seems to be a deliberately derogatory and
inflammatory selection, that contradicts the
detail and the tone of previous sections.

c. Case law is not sufficient grounds for secondary
legislation.

7. ALN section 2.12- 2.16

a.

Would the Local Authority have the powers to instruct parents to
execute and deliver the plans?

b. What would happen if a parent or young person was not in

agreement that a IDP was useful for that child / young person?

8. 4.24 As the Welsh Government have incorporated concepts that the wishes
of children have to be appropriated into judgements of suitability of
education, how is the Minister going to apply this same concept to other
educational settings such as schools and EOTAS provision?

a.

Will each school child and child receiving EOTAS provision also be
interviewed and their educational path or even the complete style of
each child’'s education changed according to the perception of the
child’s preferences? Or insist on mediation or removal from that
setting for school children if they are deemed to prefer not to be
there?
If not, then this guidance is treating home education as a lesser
option.

i. aschool isn't going to stop teaching maths or insist child is

home educated when a child doesn't like going to school

9. Off-rolling (2.30-2.35) is unlawful - i.e. even pressurising parents to consider

home education is unlawful, let alone enforcing it, even when a child is not
flourishing in school.

a.

therefore, how can it be lawful or morally acceptable to pressurise
parents into school education if a child is considered to not be
flourishing in home education? or if the child is considered to not like
home education? (in all the paragraphs speaking of consequences of
LAs not being satisfied or not being allowed to see child).

b. This shows a discriminatory school-centric model bias.

1. 414 is not necessarily unlawful in and of itself but
displays a school-centric bias of what is considered
appropriate, adding to pressure on parents to conform
to it.

10. 4.21 Can parents and Gillick competent children do two lawful things -
lawfully and “freely” decline the offer of a meeting without negative
repercussions AND continue to exercise their lawful right to home educate
with the parents responsible for that education?

a.

i.e. what happen when parents or a Gillick competent child refuse a
meeting? does that mean that their education cannot be deemed
suitable? if so, therefore they are not "free" to both refuse and
continue their lawful right to home education. what would LAs be
expected to do with parents and children who refuse an interview?
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1. 4.23 When a child is considered not to be Gillick competent, then legally it is
the PARENT not the state who acts on their behalf.

a.

Therefore, does this guidance mean that, as it states a parent is free to
refuse a meeting, then they can lawfully do so on behalf of a child
who in not Gillick competent? AND retain their lawful rights to
electively home educate?

what happens about the LA opinion of suitability of education then?
again, if WG deems education cannot be deemed suitable without
the ability to "see" and interview a child, then the parent is again not
"free" act lawfully on both counts of exercising their lawful right to
decline a meeting AND being free to take the lawful path of home
educating their children.

12. 4.23 How is it justifiable to listen to the voice of a non-Gillick competent
child on whether or not they should be home educated but not listen to
their voice if they do not want an enforced interview with authorities?

13. Is it lawful and morally acceptable to expect a whole section of society
having to repeatedly provide multiple pieces of evidence and their children
partake in non-consensual interviews:

a.

b.

To prove their innocence and prove they are providing a suitable
education in order to identify any who are not? Surely the principle is
that Welsh citizens are innocent until proven guilty?
i. Multiple analogies apply here to illustrate the
inappropriateness and discriminatory nature of this concept:
1. Eg imagine forced questioning of every Muslim child in
Wales to try and find any families that MAY be involved
in radicalisation?
2. Imagine forced interviews of every child who identifies
as LGBTQ+ to see if any of them experience
discrimination?

in order to have state approval to exercise a lawful right.

14. Suitable education 4.15-4.18.

a.

By the state providing extensive definitions of what constitutes a
suitable education, then s this not a powershift of responsibility? Is
that lawful?

By the state defining what constitutes a suitable education, does that
not therefore contradict with earlier claims to respect a range of
educational approaches, as child-led autonomous education, by
definition, does not follow definitions set by extrinsic adults?

Issues of when such levels would be attained. Various pedagogical
approaches commonly utilised in home education do not expect
skills to be acquired by the same ages mandated by school based
approaches. It is not unusual for skills such as reading and writing to
be allowed to emerge when the child is temperamentally and
developmentally ready at very different times to those seen in
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15.

16.

17.

18.

19.

schools. It is unclear from the guidance that this educational
approach would be respected given the expectations listed.

i. Other aspects may be contrary to a family’'s educational
approach. For example, for some, digital literacy may be
something that is incorporated at a much later age than in
schools, if parents determine that a screen free childhood and
development is preferable. does the proposal of such
definitions of what constitutes a suitable education contradict
earlier claims to respect different educational approaches and
limit parental freedom to true home education, i.e. education
that suits the families beliefs, philosophies and the individual
needs of the child, or does it mean that what is considered
permissible are simply variants of the government'’s perception
of education?

ii. Observation of rather dated models of education, with SPAG-
centric focus.

4.26 and 4.28 - samples of work.

a. Isachild obliged to share their “work” or samples of their creative

processes with others? Is it not their property?

b. What happens when a child uses their “voice” to refuse to share?
Do LAs have the lawful right to insist on seeing samples of “work”?
Observation - Home educating families are not obliged to do “work” if
do not follow a school-like approach to education, as indicated
earlier, thus again showing school-based bias and perceptions of
education in the guidance.

o n

4.28 - how lawful is it that parents “views and opinions” are only given
“sufficient weight” in the LA determining suitability, rather than being the
driving force or the actual ones determining it?

4.27 - what would the consequences be for parents choosing to not
complete questionnaires, especially if they feel they are biased, overstepping
or school-focused in style of understanding of education (as incidentally
often currently happens with voluntary questionnaires that can give the
impression of being a requirement to complete).

4.30 - are LAs entitled to future plans? Are parents under any lawful duty to
provide these? When an education is truly child focused then any plans
made by a parent can and should change over time in adjustment to what is
observed to be most suitable for the child. Likewise, child focused education
typically has little if few “plans” in the concept of school-like planning. Some
home education approaches have the very valid aims and pedagogy of
encouraging independence of thought and self-directed learning.

4.34 435 - How can it appropriate that it is the LA not the parent that
determines frequency of meetings/assessments?

20.4.36- who determines if parents need “support” - parents or LA? If it is LAs,

then how does the statement of parents not being under obligation to
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accept “support” correlate with potential of imposition of SAOs/ESOs if they
don't?

21. 514 515 5.16 Lack of complaints process, lack of accountability of LA officers.
Courts being adjudicators. Financial cost implications to parents.
a. Only those parents who can afford the risk of meeting court costs
would be able to contest decisions that they feel are unfair, unjust or
discriminatory.

22. How the guidance compares to precedents such as
a. Isle of Mann
i. https://he-byte.uk/iom/isle-of-man-education-bill-abandoned/
b. Named person scheme
i. https://he-byte.uk/scotland/named-person-scheme-
pronounced-dead-but-its-spectre-lives-on/

Section 7 - safeguarding.

So many issues of conflation of safeguarding and education that it is hard to know
where to begin!

refusing unlawful interviews is not a safeguarding concern.

To use threats of social services to intimidate parents into compliance is hardly
building a “positive relationship” and surely must be a very dubious move in terms
of lawfulness, ethics and an appropriate use of scarce and much needed resources,
a move that would deprive children who genuinely need the help of social services
from the time and attention that they so greatly need.

Data sharing issues:

1. 3.9.is it lawfully essential that LAs know of every child?

2. 3.7 -areroutine ISPs for LAs to share data about children in other LAs lawful
if the child is NOT deemed at specific risk? That is, how can it possibly be
proportional and lawful to share data between LAs in the absence of specific
risk and purely because they exercise the lawful choice of electing to home
educate?

3. 31 -isit lawful for police and “professionals” to share data about children
with other agencies purely because they are home educated and in the
absence of any specific risk of harm?

4. 311 1s the wording on “professionals” too loose here? Does that mean that it
is acceptable for doctors, dentists etc to inform the LA that a child is home
educating in the absence of any specific concerns of risk but purely because
they are home educating?

5. Are children and parents obliged to give their personal information of name

and addresses to police if there is no suspicion of a crime and if they do not
consent to data sharing between public authorities?
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6. 313 is it lawful for LAs to “have data sharing agreements to facilitate cross
checking of children entering statutory provision against partner
databases (such as early years, childcare teams and health)” and to do
so routinely for all children rather than in specific cases if there were
evidence of concerns about individual children? Please note that they intend
to cross reference HEALTH databases with educational ones without
consent. This would be a deterrent from those who wish to avoid coerced,
mandatory and likely unlawful meetings with LAs from placing themselves
and their children onto health databases and thus accessing health care.

i. This results in, for just one of many example, school nurse
programmes to offer vaccinations or other health checks being seen
as something to avoid because they would result in identification of
children to the LA and thus to unwanted and damaging interviews.
This is hardly encouraging a positive relationship. This also removes a
natural form of safeguarding by deterring families from accessing
health care where, if there were any issues of concern on child
welfare, these would be more readily and naturally noted than the
artificial and coerced meetings proposed in the guidance. Making
accessing health care a route to enforcing unwanted interviews is
counterproductive as a wellbeing or a safeguarding measure.
in addition, medical confidentiality applies not only to what happens
within a consulting room but ethically the accessing of health care
itself is a confidential matter, with confidentiality only to be breached
if there were overriding concerns in specific and individual cases.

7. 3.4 and 3.15 - these points conflate the concepts of CME with an EHE child
where the LA know that the child is EHE not CME but then may not know
the location of that child if they move homes. How can data-sharing be
acceptable and lawful if the EHE child who has moved home is not deemed
a child at risk? If a child is not CME in one area because they are in receipt of
a suitable education via elective home education, then that education has
not automatically changed simply because they live in a different house,
thus by definition they are not CME - they are not automatically missing
education.

8. Alsoseenin4.12-
A child is CME unless satisfied otherwise. That cannot be lawful, especially
when they take “satisfied” not just to mean that parents have confirmed that
the children are not CME and are indeed being home educated, but where
the guidance seeks to interpret it as LAs being satisfied via interviews of
suitability of education, of socialisation and of their perception of the child’s
views.

9. 3.16-3.19 - how can these measures be lawful and is it lawful for LAs to use
them routinely to identify any children who are home educated in the
absence of risks about individual children?

10. 419-4.30 -
a. lIsit lawful for the LA to request such large volumes of data and
information from families in the absence of specific risk or concern in
each case? Please note they would routinely request information from
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b.

every child and parent (not only where there is specific consideration
of risk) on

i. Education

ii. Socialisation and social opportunities

iii. The child’s beliefs and opinions about their family life in terms
of their choice of educational approaches.

iv. But would not do so for school-educated children or for EOTAS
children.

It is lawful for LAs to do so when the families are providing this
information not “freely” but under coercion of threats of legal
proceedings such as school attendance orders and social services
involvement if they do not agree to meetings and to providing
whatever information the LA request?

4.28- 4.29. Whose property is whatever is done by the child in the
course of their learning? (Sometimes termed “work” in the guidance,
although many forms of home education do not involve “work” in
terms of replicating school-like “work” as is alluded to earlier in the
guidance).

i. Should a child of the age of consent be forced or coerced into
sharing information about or examples of their learning or
“‘work”.

ii. Should a child who is not able to give consent due to age or
ALNSs be forced or coerced into sharing information about or
examples of their learning or “work”?

iii. Should a parent be forced or coerced into sharing examples of
learning or “work” that their child has done?

1. 4.39-4.41- lack of protective measures.

a.

In terms of what this written report contains - lack of an independent
body to assess any disputes about the relevance, validity and accuracy
of the content.

Who this report can be shared with and how it can be used?

i. especially how can the information in such a report be used
when the parents and children would not have consented to
provide the information but for coercive effect of threats of
legal action such as SAOs and social services involvement

ii. and/or if the LA plan to use the report without consent of the
family?

12. (side point 6.9-6.12 - is there any need for clarity that data should not be
shared with these bodies without consent?)

13. 7.21 “Data protection legislation allows for the sharing of information and
should not be automatically used as a reason for not doing so. One of the
specific circumstances which provides for information sharing is to prevent
abuse or serious harm to others. When information is not shared in a timely
and effective way, decisions made may be ill informed and lead to poor
safeguarding practice and leave children at risk of harm."

a.

What data legislation are they referring to? This phrasing would
appear likely to lead LA employees to disregard laws and rules on
data sharing and privacy. Does this phrasing mean that data sharing
without consent is to be used as a general principle rather than an
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exception in individual cases where there is a justifiable and
demonstrable reason to do so?

Is there evidence of clarity of what is meant by “serious harm” either in
this guidance or in an appropriately rigorous training programme for
LA employees utilising this guidance?

Should the public have sight of all training and procedures for when
data sharing is and is not considered appropriate? Should that
information be clarified by Welsh Government in their guidance or
left to individual LAs? If the latter, who is accountable to ensuring all
are compliant with the law?

1. Own personal points rather than direct legal ones - Unlike the education
that it is meant to uphold, the guidance itself is neither “suitable” or
“efficient”.

a.

4.26 If the aim is for positive engagement, protection of children'’s
rights, enhancement of natural safeguarding and genuine support for
home education, then it would not only fail to achieve these but be
counterproductive.

how would seeing a child do anything more than provide false
reassurance regarding safeguarding? -

how wiill this increase positive engagement when it is done out of
coercion and against the wishes of individuals and the community?
How this will deter families from asking from help knowing the duty
the LA is under to pressurise towards school and when interviews are
effectively mandatory under threat of SAO and SS involvement?

If the aim of these proposals is positive engagement and
safeguarding (or however we want to summarise their aims), then the
proposals will not achieve their aims, and unlike the education of
home educated children, the proposals are neither "suitable" or
"efficient”.

It quenches the education and true voices of children by coercing
them.

Submission15 a
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Whilst | am pleased to note that WG have recognised in paragraph 112 the
alternative approach home educators take to that of a state education and in
paragraph 4.20 that any enquiry the Local Authority conduct should be sensitive to
the family circumstances, the guidance has limited understanding of

home education. The document contains many contradictions, and questionable
requirements for Local Authorities making it an unworkable, counterproductive
document for both Local Authorities and home educators.

Local Authorities and home educators would like to have a mutually respectful co-
operative relationship. The underlying tone and content of this document, in it's
current form, does not aid in that relationship. |, and hundreds of other home
educating families, are very concerned about the content of the guidance. In
particular the requirement in paragraph 4.28 and also paragraph 4.21 which is
particularly conflicting.

| would like to submit the following questions. | must be honest and say | am
unsure of the full capacity of the committee and so if there is anything that does
not fall within their remit, perhaps the committee could advise of the appropriate
person to contact.

Can the Committee please confirm whether the Education Minister should have
informed the home education community - who are key stakeholders in the
guidance, that work on the guidance had recommenced in September 2021 as |
am unable to find any evidence of this.

The previous Education Minister officially announced a pause in work (22.06.2020)
and also announced after the consultation in 2019:

"We will continue to work closely with all stakeholders and delivery partners to
ensure we have statutory guidance and regulations that are fit for purpose,
reasonable and proportionate. In addition, prior to final publication of the
guidance and coming into force for the regulations, they will be subject to
robust processes and scrutiny, such as a data protection impact assessment,
integrated impact assessment and a regulatory impact assessment, to ensure
both are lawful."

11/12/2019 Written Statement: Children Act 2004 Education Database (Wales)
Regulations 2020 and the Education (Information about Children in Independent
Schools) (Wales) Regulations 2020 | GOV.WALES

| cannot find any evidence of any assessment of the published guidance.

| have read the published summary of responses to the 2019 guidance consultation
and Kirsty Williams response stating that there were many legal and practical
issues raised that needed consideration, but | cannot find any official statement or
analysis stating how the consultation has helped to inform the guidance from the
current Education Minister other than answers to written or oral questions that
give a vague reference to reponses being considered.

| would also like to know if an updated Children's Rights Impact Assessment
should have been completed and published before the release of guidance? |
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understand that all articles of the UNCRC should be considered as a whole but the
CRIA published in 2018 does not appear to consider all relevant articles.

Welsh Government keep referring to hearing a child's voice. | would like to know if
it is obligatory that the child should have their voice heard and if it can only be
heard by the state as is being implied? The guidance implies that hearing the
child's voice is a part of deciding if education is suitable.

| would like to know the committees position on the wording within guidance. It is
most confusing that during his statement yesterday (06.06.2023) the Education
Minister stated meetings with local authorities are not mandatory and yet the
guidance states the local authority should see the child and if they do not it will be
difficult to decide on suitability. Further in the guidance it states that if the local
authority are unsure of suitability because they have not seen the child, they should
issue a notice to satisfy which then gives a family no option than to meet with the
local authority - therefore making it indirectly mandatory.

Lastly can the committee look at who is legally responsible for the suitability of
education. 436a of the education act states the Local Authority are to identify
children who are not receiving a suitable education, it does not say, as the
Education Minister keeps implying, that they have a duty to ensure a child is
receiving a suitable education or that an LA employee can be the sole judge of that
suitability. The guidance appears to go much further from the outset than the Law
allows.

| feel we are being unfairly treated. If a child in school voices their dislike of a
subject, their education is not deemed unsuitable. If a child walks into a school
building every day, that does not necessarily mean they are receiving a suitable
education. There are so so many conflicting statements within the new guidance
and despite the Education Ministers statement yesterday, there is no ‘campaign
group', we are all concerned individuals.

The Education Department’s civil servants are unable to tell us which sections of
the guidance are statutory and which are non statutory, despite drafting the
guidance.

The Children's Commissioner has voiced she was ‘disappointed [with the lack of ]
an evaluation plan to be published alongside any new guidance’ (The Children's
Commissioner for Wales, 16th May 2023)

Whilst we as parents and carers do not have appropriate legal knowledge on what
is considered lawful. The guidance appears rushed with many errors that are most
guestionable in this regard and so we ask that the committee launch an urgent
enquiry into the home education statutory guidance that has been published, in
order for the document to be thoroughly scrutinised to ensure it has been
appropriately assessed and due process has been followed. The Minister spoke
yesterday of local authorities and home educators having a positive relationship, |
hope guidance can be altered to achieve this.

Kind Regards

36



Submiissions to the Legislation, Justice and Constitution Committee regarding
the Welsh Government'’s Elective Home Education Guidance, June 2023

Submission15b
Good Evening

Many thanks for submitting my email for the papers to note. | have this evening,
found a very important UNCRC document that clarifies the right of the child to
have their voice heard, is a right and not an obligation.

General Comment No. 12 (2009) The right of the child to be heard.

16. The child, however, has the right not to exercise this right. Expressing views is a
choice for the child, not an obligation. States parties have to ensure that the child
receives all necessary information and advice to make a decision in favour of her or
his best interests.

https://resourcecentre.savethechildren.net/document/general-comment-no-12-
2009-right-child-be-
heard/?fbclid=IwAR3_5jkpjuolUvVyS09ogwQfsgAohYV4FpSCYP46k5xFIJUWHPRDYV
3CyAilo

Many thanks

Submission 16
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Hello,

Please look into the lawfulness of the new statutory guidance on hoke education in
Wales. | believe parts if it are unlawful as per the comments from David Wolfe QC.
The guidance is also unethical and discriminatory towards families who have
chosen to home educate. It assumes a guilt on our family's part until proven
otherwise. Local authorities ALREADY had the power to act on suspicions of an
unsuitable education and could invoke School Attendance Orders. The new
guidance is too heavy handed, overr reaching in to family life. It will no doubt stir
up division and distrust between LAs and home ed families, and likely damage
current positive relationships between LAs and families.

Please review this new guidance in your committee and challenge it in the Senedd.

Kind regards,
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Submission 17

To those at the LJC Committee,

| am writing to you as a home-educating parent, in relation to the recent Elective
Home Education Guidance that has just been published (288/2023).

| believe you are considering whether to look into the guidance further. As such |
would like to share my main concern in regards to the guidance.

| understand the need to ensure home-educated children are receiving a suitable,
full-time education.

However, | have a concern about the ability for parents to appeal, if they believe
their local authority has made an unfair assessment that the education they are
providing is not suitable.

From what | can see in the Guidance, it appears the only opportunity for a parent
to have the decision independently reviewed is if they refuse a School Attendance
Order and are then prosecuted by the local authority. Only then will a court decide
if the education provided by the parent is suitable and full-time. (See section 5.14 of
the Guidance)

This process would place a huge amount of stress and pressure on a family.

The only other recourse would, presumably, be a judicial review, which would be
prohibitively expensive for most home-educators, who usually choose to take a cut
in their earning potential to provide and fund their children's education.

Would it be possible to have an independent panel that a family could appeal to, if
they disagreed with a local authority's decision, before the matter is escalated to
court proceedings? For example, like the educational appeal panels, that hear
appeals about admission and exclusion decisions that schools have made.

This is no reflection on my local authority officers, who have been supportive and
helpful. However, we cannot assume all local authorities will always execute their
responsibilities fairly and without bias or error.

What redress would there be for families who might have been wrongly found to
not be providing a suitable education for their children? | believe this needs to be
given sufficient consideration, especially as home-education can be such a
sensitive, and polarising subject, with many people not really understanding the
motivations of parents who choose it for their children and/or the benefits to
children themselves.

| appreciate your time considering these important matters.

Kind regards,
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Submission 18

To whom it may concern,

The Minister of Education has released new Statutory Guidance for Home
Education (12th May 2023).

Whilst the guidance has some limited understanding of home education. The
document contains many contradictions, and questionable requirements for Local
Authorities making it an unworkable, counterproductive document for both Local
Authorities and home educators.

Local Authorities and home educators would like to have a mutually respectful co-
operative relationship. The underlying tone and content of this document, in its
current form, does not aid in that relationship.

The community has previously funded legal opinion and a rebuttal, which we ask
you to consider. This has previously been sent to the committee and can be viewed
again here https://business.senedd.wales/documents/s134220/LIC6-07-23%20-
%20Paper%2018%20-
%20Letter%20from%20Families%20First%20in%20Education%20Wales%2021%2
OFebruary%202023.pdf

The Education Department’s civil servants are unable to tell us which sections of
the guidance are statutory and which are non statutory, despite drafting the
guidance.

The Children's Commissioner has voiced she was ‘disappointed [with the lack of ]
an evaluation plan to be published alongside any new guidance’ (The Children's
Commissioner for Wales, 16th May 2023)

Whilst we as parents and carers do not have appropriate legal knowledge on what
is considered lawful. The guidance appears to have been rushed with many errors
that are most questionable in this regard and so we ask that the committee launch
an urgent enquiry into the home education statutory guidance that has been
published, in order for the document to be thoroughly scrutinised to ensure it has
been appropriately assessed and due process has been followed.

| would be most grateful if you could launch an urgent investigation into the newly
published guidance as there are many concerns regarding the guidance including
how this is going to affect HE Children's mental health.

Kind regards
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Submission 19

To Whom it May Concern,

As a mother who is currently in the process of considering home education due to
the corruption of the education system that infringes on our rights, values and
religion; | am extremely concerned about the legislation in which the Welsh
government wish to inforce upon parents. A parent should be able to teach their
children freely as part of a democratic society. Of course children should be taught
core subjects such as maths, English and science. But letting children choose
different things to learn such as different languages and different skills that they
would not learn in a school environment is amazing. The welsh government should
be working with parents not against them buy inforcing mandatory checks for
children. Which is basically what it is as if you do not comply the government they
will hold that against you. They have not considered that most children do not like
to speak to strangers and that this could cause unnecessary distress for said
child/ren. Children should not be made to go on a register as if they are criminals
and parents should not have to have a DBS check in order educate their own
children. We love them, we protect, nurture and guide them and yet we are not
good enough to educate them?

Please can you look further into this guidance to put all those home educating
parents minds at ease.

Yours Sincerely
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